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Exemptions from the 3% annual tax
A number of exemptions from the 3% tax are provided for by Article 990 E of the code des impôts . 
These exemptions were analysed by the tax authorities in the Instruction dated august the 8th 2008
1Article 990 E 1°: international organisations and sovereign States


1Article 990 E 2° a): non-real estate entities


2Article 990 E 2° b): listed entities and their wholly-owned subsidiaries


3Article 990 E 3° a): less than 5% exemption


3Article 990 E 3° b): pension funds and charities


4Article 990 E 3° c): open-ended investment funds


4Article 990 E 3° d) and e): disclosure of information




Article 990 E 1°: international organisations and sovereign States 

"The tax provided for in article 990 D is not applicable: 
1° To international organisations, sovereign States, their political subdivisions or local authorities as well as to legal persons, organisations, fiduciary agreements  or similar institutions of which they have a majority control." 
According to the Instruction, "majority control" means more than 50% direct or indirect ownership and the exemption also extends to entities set up by a State and of which this State is the main beneficiary. 
Article 990 E 2° a): non-real estate entities 
"The tax provided for in article 990 D is not applicable: […] 
2° To legal entities: legal persons, organisations,fiduciary agreements  or similar institutions, 
a) whose immovable property assets, within the meaning of article 990 D, situated in France, represent less than 50% of their French assets owned directly or through one or several interposed legal entities. For the purpose of this provision, are not included among immovable properties assets, the assets owned directly or indirectly which the legal entities defined in Article 990 D or the interposed legal entities allocate directly or indirectly to their own professional activity other than their real estate business or to that of a legal entity to which they are related within the meaning of Article 39-12 of the French tax code;" 
French assets that are held directly or indirectly (through a chain of shareholding) are taken into account for the purposes of calculating the 50% ratio. French non-real property assets or rights over such assets include, for example, receivables against a French borrower and securities issued by a French entity (other than shares in a French company itself owning more than 50% of French real property assets or rights over such assets). 

Reliance on this exemption requires that the legal entity be in a position to establish, with respect to each year, (i) its direct or indirect ownership of the French assets, and (ii) the fair market value of the French assets. The appropriate documentation should be carefully prepared and updated each year. 

Article 990 E 2° b): listed entities and their wholly-owned subsidiaries 
"The tax provided for in Article 990 D is not applicable: […] 
2° To legal entities: legal persons, organisations, fiduciary agreements or similar institutions,[…] 
b) the stock, shares and other rights of which are significantly and regularly traded on a regulated market, as well as to legal persons of which these entities hold directly or indirectly the entire share capital;" 
According to the Instruction, a "regulated market" means (a) within the EU, a market mentioned on the list published annually by the European Commission pursuant to Directive 93/22/EEC on investment services in the securities field and (b) outside the EU, a market with regulations similar to those of EU regulated markets with respect notably to conditions for a legal entity to be listed on the said market (e.g. minimum size, legal criteria...), minimum float, the importance and frequency of transactions, disclosure obligations to the market authorities and to the public. 

The "significantly and regularly traded" condition should, according to the Instruction, be assessed on a case-by-case basis. The Instruction then indicates that the conditions will be deemed to be met (a) if at least 25% of the entity's shares are available to the public; if less then 25% but more than 5% of the shares are available to the public, the condition may be regarded as satisfied (b) if the legal entity can demonstrate that this threshold meets the relevant market's requirements, and (c) if, on average, at least one trade per month occurs on the shares during the calendar year preceding the 1st January of the relevant year. 

The Instruction indicates that the exemption applies to wholly-owned subsidiaries of listed entities but also to a 99%-owned subsidiary in case several shareholders must, according to applicable laws, own the subsidiary. 

Exemptions subject to a condition of residence 
"The tax provided for in Article 990 D is not applicable: […] 
3° To legal entities: legal persons, organisations, fiduciary agreements or similar institutions, having their head office in France, in a State of the European Union or in a country or territory which has concluded with France a convention on administrative assistance in order to fight against tax fraud and evasion or in a state which has concluded with France a treaty allowing them to benefit from the same treatment as entities having their head office in France," 
According to the Instruction, the "head office" to be taken into account is the effective head office of management of the
entity, which is usually understood as the place where the strategic management and policy decisions required for the operation of the entity's business are taken. Entities such as fiduciary agreements, trusts and investment funds are deemed to have their head office in the country or territory to the laws of which they are subject. 

The Instruction indicates that legal entities without legal personality must check whether the convention on administrative assistance covers these entities. If it does not, the entities must check whether the exchange of information clause of the relevant convention on administrative assistance is not restricted to the persons covered by the convention. If the clause includes this restriction, the entities may not benefit from the exemptions listed under Article 990 E-3° of the FTC. A similar reasoning applies with respect to the non-discrimination clause. 

The Instruction includes two lists of the eligible countries, detailing whether the exchange of information or non-discrimination clause applies to entities without legal personality. These lists are reproduced in the attached Annex. 

Article 990 E 3° a): less than 5% exemption 
"The tax provided for in Article 990 D is not applicable: […
to legal entities having their head office in an eligible country…] 
a) whose share of the immovable property or properties situated in France or of  “real estate rights “ owned directly or indirectly in these assets is lower than € 100,000 or 5% of the fair market value of such assets or rights;" 
The Instruction provides that in case of ownership of several properties, the € 100,000 or 5% threshold applies on a property-per-property basis. 

Article 990 E 3° b): pension funds and charities 
"The tax provided for in Article 990 D is not applicable: […
to legal entities having their head office in an eligible country…] 
b) established in order to manage pension plans, their organisations and those recognised as  public utilities (reconnus d'utilité publique) or whose management is disinterested and whose activity or financing justify the ownership of the real property assets or rights;"
According to the Instruction, "legal entities established in order to manage pension plans, their organisations" cover pension funds but also all institutions that administer social security schemes or professional and individual pension schemes, and groups acting for the benefit of institutions. However, the Instruction does not define these terms.

The Instruction mentions that "legal entities whose management is non profitable minded" includes, for example, charities. However, the Instruction refers to provisions applicable to French corporate income tax with respect to the "non profitable minded management" condition, the strict and detailed requirements of which may in practice raise issues.

According to the Instruction, the ownership of the real property assets or rights is justified if these assets or rights constitute a source of income or profit allocated to the pursuit of the entity's purpose.

Article 990 E 3° c): open-ended investment funds 
"The tax provided for in Article 990 D is not applicable: […to legal entities having their head office in an eligible country…] 
c) or whose legal form is a société de placement à prépondérance immobilière à capital variable or a fonds de placement immobilier governed by Articles L 214-89 and subsequent of the Monetary and Financial Code which are not set up pursuant to the legal form mentioned in Article L 214-144 of such Code and to those subject to an equivalent regulation in the country or territory where they are established;" 
The Instruction indicates that a non-French entity qualifies for this exemption provided, inter alia, that (a) it is an open-ended collective investment vehicle within the meaning of Article 2 g) of Directive 2004/109/EC, (b) its object is the collective investment of capital provided by the public as well as the direct or indirect investment in real estate property for letting or sale of these assets, (iii) its interests or shares are not reserved to qualified investors (as defined for French purposes) or an equivalent category of investors under the applicable non-French legislation, (iv) its assets must be for at least 10% liquid assets, for at least 60% real property assets and for at least 51% real estate assets that are not held through one or several interposed entities. 

Article 990 E 3° d) and e): disclosure of information 

d) or which communicate each year or take on and comply with the obligation to communicate to the tax authorities, at its request, the situation, nature and value of the immovable properties owned as at 1 January, the identity and address of all the shareholders, partners or other members that own, by any title whatsoever, more than 1% of stocks, shares or other rights together with the number of stocks, shares or other rights held by each of them. The undertaking is taken by the entity on the acquisition date of the asset, property right or the ownership mentioned in Article 990 D or, for the assets, rights and ownerships already owned as of 1 January 2008, on 15 May 2008 at the latest; 
e) or which declare each year, by 15 May at the latest, at the location set by the "arrêté" referred to in Article 990 F, the situation, nature and value of the immovable properties owned as at 1 January, the identity and address of the stockholders, shareholders or other members holding more than 1% of stocks, shares or other rights that they are aware of as of the same date, together with the number of stocks, shares or other rights held by each of them pro rata the number of stocks, shares or other rights held as of 1 January by the stockholders, shareholders or other members whose identity and address have been declared." 
Paragraph d) provides for a total exemption from the 3% tax if the entity discloses, or commits to disclose, all of its shareholders, partners or other members holding more than 1% of its stocks, shares or other rights, whereas paragraph e) provides for a partial exemption in proportion to the percentage of shareholders, partners or other members disclosed. 

The disclosure is effected by filing an annual 3% tax return (form 2746) before 16 May each year (exceptionally postponed in 2008 to 16 September 2008) including the information, and if relevant, calculating the 3% tax due in proportion to the non-disclosed shareholders, partners, or other members. The Instruction also gives certain general indications with respect to the filing obligations and the information to be disclosed by fiduciary agreements, trusts and investment funds. 

The commitment to disclose the information upon request from the French tax authorities must in principle be sent to the tax authorities before the end of the second month following the acquisition of the entity or of the real estate assets, 
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